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RELEASED IN FULL fj Xh^ff** — 

♦ The United States underscores that forced disappearances 
are a serious human rights violation that deserves 
universal attention, especially by governments, to Q^c2\S 
prevent, prohibit, and punish forced disappearances. 



♦ We would like to recognize the leadership, organization, 
and hard work that allowed the first negotiating session 
you chaired last January to be highly substantive and 
collegial. 



♦ In the spirit of the constructive candor that has thus 
far shaped these negotiations, we find it necessary to 
voice serious objection to "informal inter-sessional 
meetings" or "informal drafting group meetings" in 
negotiations of multilateral instruments such as the one 
under consideration. 

♦ In the view of my Government, such "informal" inter- 
sessional treaty meetings — coming on top of intense ^ 
substantive and formal two-week negotiating sessions each 
year - strain personnel and other government resources. 
In substantive terms, such informal sessions can also 
result in hastily formulated positions and incomplete 
analysis of draft instruments before their formal 
adoption. This inevitably leads to the publication of 
inherently flawed instruments, which is a result that 
serves no one's interests. 

♦ The devotion of finite governmental resources to these 
negotiations must be viewed in the fuller context of 
each State's other human rights negotiations commitments, 
as well as human rights reporting commitments, and of 
course annual resource commitments related to 
participation in the Commision on Human Rights and the 
UNGA Third Committee, which themselves demand significant 
resources and staffing each spring and fall. 

♦ Additionally, "informal" inter-sessional negotiations 
tend to undermine the principle of universal 
participation, as not every State is always able to 
engage fully in such negotiations. 

♦ In short, my Government believes that the multilateral 
treaty-making process is best served when negotiating 
procedures allow all States a full and effective 
opportunity to elaborate the text of an agreement. 
Experience has shown that single, official sessions, held 
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annually, allow States to have the opportunity they need 
before the next session to review a text and working 
group report in capitals and to carry out requisite 
inter-agency and other internal consultations in 
preparation for the next session. 

♦ Following that past practice, we believe that this 
negotiation can be well-paced without being hurried. We 
therefore call upon all parties to these negotiations to 
refrain from making the mistake of putting them on a 
"hurried" track. 

♦ For these reasons, despite the fact that my delegation is 
present today, in the future, the United States will be 
unable to support w informal" inter-sessionals that seek 
to advance unhelpfully the pace of these negotiations. 



♦ Turning to the Chairman's paper prepared for this 
session and the Chairman' s report of the first session, 
those reports do not adequately address the genuine and 
on-going concerns that some delegations (the U.S. 
included) have about certain concepts and provisions 
discussed in these negotiations to date. 

♦ Working group documents should adequately reflect 
divergent views on issues, particularly where such views 
are strongly-held by State delegations, as is the case 
here. 

♦ To this end, we propose that working documents of these 
negotiations should contain "brackets" around 
controversial or unagreed concepts, provisions and words 
to fairly reflect that there are divergent views 
expressed by delegations and to memorialize different 
options delegations may wish to consider. 



♦ Turning to substance, we wish to reiterate points raised 
last January and to highlight major concerns about the 
following themes and provisions, while reserving until a 
later date other substantive concerns we wish to raise. 

♦ A legal instrument on ,x forced disappearance" can, and 
should, be flexible enough to accommodate States whose 
criminal statutes already comprehensively cover and 
punish the offense, without the need to enact additional 
legislation. 
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♦ Bearing this in mind, criminalization of forced 
disappearances would be better framed in terms of "acts" 
of forced disappearance, which is similar to the approach 
taken in penalizing "acts of torture" in the Convention 
Against Torture (CAT Article 2{1)). Taking this adaptive 
approach would be both effective and eliminate the need 
for radical reform of criminal codes (at least for some 
States) who would otherwise be required to create a 
newly designated crime of "forced disappearance." 

♦ The proposed definition of "forced disappearance" to 
include a "deprivation of liberty in whatever form" 
suffers from being overbroad, vague, and unworkable in 
the context of defining a criminal offense. 

♦ The extraordinary breadth of this phrase seems to 
extend far beyond the deplorable practice of a forced 
disappearance which is the target of the proposed 
instrument. 

♦ The vagueness of the term could cause constitutional 
problems in certain criminal justice systems and be 
invalidated by national courts under a "void for 
vagueness" doctrine. 

♦ The breadth and vagueness combined would invariably 
and inappropriately capture within its scope 
legitimate law enforcement and security activities. 

♦ The definition of forced disappearances should also be 
limited to State actors, as inclusion of activities by 
private groups fundamentally alters the scope and nature 
of the instrument. Although any proposed instrument 
would contain elements of international criminal law, it 
is at its core a human rights instrument primarily 
governing the conduct of States. 

♦ A statute of limitations provision should require that 
the prescription period "be commensurate with the 
seriousness of the offense." This formula was also 
supported by some other delegations last January but was 
omitted from the Chairman's most recent Report. 

♦ We strongly oppose a provision that would bar special 
jurisdiction tribunals, including military tribunals or 
commissions . Among other reasons, such an approach 
erroneously implies that military proceedings are 
inferior or are inherently incapable of ensuring minimum 
standards of due process by comparison to regular 
civilian courts. Should the instrument contain a 
prohibition relating to tribunals, it should bar "sham" 
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proceedings, regardless of their nature, and not target 
lawful military tribunals in which due process guarantees 
are provided. 

♦ We would strongly oppose a death penalty provision or any 
other restrictions on sentencing. 

♦ We note, in this regard, that other human rights 
treaties, including the Convention against Torture, do 
not limit punishments for perpetrators. 

♦ The focus should be on the human rights of the 
disappearance victims and their families, not on the 
perpetrators. In these negotiations, we need to bear 
in mind that we are not trying to elaborate a criminal 
law enforcement instrument but rather one that 
principally addresses human rights. 

♦ We would strongly oppose jurisdictional provisions that 
reach beyond those contained in, for example, the 
Optional Protocol to the CRC on Child Sale, Prostitution 
and Pornography. 

♦ Article 4 of the Optional Protocol requires that a 
State Party establish jurisdiction over covered 
offenses committed in its territory (or on board a 
ship or aircraft) and permits jurisdiction for 
offenses committed by or against nationals. 

♦ The Optional Protocol also requires States Parties to 
prosecute alleged offenders "present in" its territory 
when the State refuses extradition on the ground that 
the offense has been committed by one of its 
nationals. 

♦ We would strongly urge excluding from the scope of the 
instrument any .activities governed by international 
humanitarian law. In addition, a significant overall 
concern is that the proposed treaty not cover or 
otherwise prejudice legitimate law enforcement and 
national security activities. 

♦ Mandatory site visits would be problematic and subject to 
abuse. 

♦ Any provisions addressing a superior orders defense would 
have to be closely, studied with a view to: a) governing 
national law and practice on the subject; b) the 
lawfulness of the orders; c) applicable international 
law; and d) the need to avoid unfairly accusing innocent 
subordinate actors by ensuring that each accused had in 
fact the requisite intent (mens rea) to warrant 
prosecution. 

♦ A provision prohibiting reservations would be 
unacceptable. 
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♦ Such a prohibition is not necessary as reservations 
that would defeat the object and purpose of the treaty 
would not be permitted. 

♦ Properly tailored reservations are essential to enable 
many countries to become party to treaties. Creating 
a prohibition would thus be counterproductive to the 
goal of achieving broad international participation in 
a treaty regime. 

♦ We would oppose the creation of a new treaty monitoring 
body and believe that existing treaty bodies (e.g., the 
HRCommittee) should be considered as the appropriate 
mechanisms for monitoring implementation by States 
parties. 



♦ These are only the most serious concerns of our 

Government. Other issues of notable concern are raised 
by provisions relating to a centralized registers of 
names, pardons and amnesties, reparations, standing to 
raise complaints, funding, and entry into force 
provisions, among others. 



♦ In sum, the Working Group has a formidable task ahead of 
it to elaborate a document that truly seeks to enjoy 
widespread acceptance within the international community. 
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Drafted: L/HRR - Gilda Brancato x 72773 8/26/03 113465 

Cleared: L/HRR - Robert Harris - ok 
IO/SHA - Tom Johnson - ok 
DRL/MLA - Chris Camponovo - ok 
US Mission/L - Mike Peay - ok (8/29/03) 

Cc: L - Sam Witt en 

L/LEI - Linda Jacobson 

L/PM - Chip Brooks 

10 - Jackie Sanders, Mark Lagon 

IO/SHA - June Carter Perry 

DRL/MLA - Lynn Sicade 
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